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gave the bank a check payable to himself in legal tender treas- 
ury notes. He received the legal tender notes, enclosed them 
in a sealed envelope and immediately returned them thus 
sealed up to the bank ; and three days afterward deposited 
all of said money as a general and ordinary deposit of cur- 
rent funds. The whole transaction was for the sole and ex 
press purpose of escaping taxation on the funds so used for 
the year 1870. Did he, by this transaction, so place his prop- 
erty as to relieve it from the burthens of taxation, and is he 
in a situation in which he can invoke the aid of a court to 
restrain the taxes levied upon those funds. 

It is conceded that United States legal tender notes are ex- 
empt from taxation. It is also conceded that the transaction 
between plaintiff' in error and the bankers is one, not in con- 
travention of law of itself, but it is contended that the motive 
being to defraud the Government of its just dues and enable 
the plaintiff to escape the just burthens that society imposes 
on him enters into and vitiates the whole transaction, and 
that a court of justice sitting as a court of equity will not 
lend its aid for the accomplishment of any such purpose. 
And we think the argument a good one. 

Reference is made to the principles stated in the brief of 
defendant in error and the authorities cited to sustain them. 

The judgment is affirmed. 



United States Circuit Court, Western District of Tennessee, 

THE CITY -OP MEMPHIS V. T. E. BROWN. 

When contracts have been made, acts done, and labor performed In pursuance 
of a construction of a city charter, acquiesced in by aU its citizens, such con- 
struction will be sustained If justified by any possible reading of the statutes. 

In reference to all acts which a Municipal Corporation has power in any mode, 
and by any agency, to perform, it may bind itself by those agents whom it 
suffers to act for it, and in the modes which it sanctions by its own usages, un- 
less such modes and agencies are prohibited by the charter. 

Where the charter prescribes votes of shareholders, oitizens, or directors, or 
other formalities as conditions precedent to the performance of acts, and such 
acts are performed without such formalities, third persons acting in good 
faith may presume all has been done which the charter demanded, and the cor- 
poration will not be suffered to prove its own negligence or willful dereUctiori 
to defraud innocent parties of their labor, property or money. 

A municipal, like a private corporation, may in the ordinary course of its go- 
vernment, and in the conduct of improvements it is its duty to execute, make 
promissory notes, bonds, guarantees, and all other agreements necessary or 
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convenient for the economical and proper financial management of its affairs 
as fully as a natural person. 

The mayor, city attorney and treasurer of the corporation having ordina- 
rily been suffered to make similar agreements, may engage attorneys to collect 
demands due the municipality, when its interests demand such service. 

If the service is in a suit in which the city is a party, or in which it is inte- 
rested, and is performed with the knowledge of the officials, the city is liable 
for the services in the same manner as a natural person. Judgments holding 
the contrary depend upon statutes which expressly prohibit such retainers. 

A guaranty of payment imposes an obligation to pay at the maturity of the 
security, and the holder need not wait for the result of a suit against the prin- 
cipal debtor, but may demand the money from the guarantor immediately upon 
the dishonor of the paper. 

The payment of a less sum is not a sufficient consideration for an agreement 
to discharge a greater, but the Code of Tennessee alters the common law rule, 
and enforces such contracts when fully performed in good faith according to 
the intention of the parties. 

When an agreement is made by a debtor to deliver in full satisfaction of a 
larger sum due, his notes or money for a less sum, even though there is a con. 
sideration for the agreement, it must, in order to operate as a discharge, be 
fully and fairly performed in all its parts, both in time and amount. 

In order to sustain a contract of settlement without other sufficient con- 
sideration, upon the ground that it was the compromise of doubtful claims, the 
doubt must be such as would arise in the mind of an ordinarily intelligent per- 
son familiar with the class of things which is the subject of the settlement. 

The measure of damages for the non-payment of money, or the non-delivery 
of a debtor's obligations for money, is the amount due and interest, and as an 
almost universal rule, no collateral damages can be given. 

If negotiable bonds, of a class which, by the usages of trade, are vendable in 
market at established rates, are to be issued in payment, accompanied with a 
sinking fund to give them greater market value, such bonds are to be treated 
as if they were chattels and things in esse, and the damages for failure to pro- 
vide the fund will be the difference between the value of the bonds as they were 
agreed to be made, and the value as they were in fact made. 

Suit at law was originally brought by Brown & Co. in this 
court for paving; subsequently the city filed its bill in equity 
against Brown & Co. in the State court, on the same contracts, 
to restrain certain collections by Brown & Co., and for an ac- 
counting. This suit the defendants removed to this court, and 
by consent of parties the subject of the action at law was by cross- 
bill united with this suit. 

The action is based upon two contracts made by the city with 
the assignors of Brown & Co., for street paving. Under the first, 
paving at the intersections of streets and alleys and opposite pub- 
lic ground, was to be paid for in cash by the city, and that oppo- 
site lots of private owners, by such owners, on bills to be made 
out by the city engineer, one-half when each section of 400 feet 
was done, and the other half, in instalments, due in thirty, sixty 
and ninety days, the payment of which the city guaranteed. 
Under the second contract, the wflole work was payable by the 
city, as each such section was done, in 6 per cent, coupon city 
bonds, running five, ten and fifteen years, guaranteed by a sinking 
fund. 

Bonds were delivered for the work done, and were sold by the 
contractors to prosecute the work ; but the city established no 
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fund for their payment, nor paid the interest on them, and the 
bonds sold at the price of other unsecured city bonds, which was 
less than a sinking fund bond would have brought, and such 
difference the contractors claimed. 

After some work had been done, this second contract was modi- 
fied so as to make the work opposite private lots payable in cash 
as under the first. 

After most of the work was done, when over half a million dol- 
lars were due, the city agreed to loan Brown & Co., first $100,- 
000, and afterward $175,000 of its bonds, upon an agreement to 
secure them by pledges, and to return them with interest in 
eighteen months, and also to release the city from all liability on 
the contracts unless it should be determined by the court of last 
resort that the lot owners were not liable. Some forty thousand 
dollars of the bonds under this loan agreement were not delivered. 

By the contracts the city was to collect the bills for paving 
from the lot owners, but that was mainly done by Brown & Co., 
at the request of the mayor and city attorney. Brown & Co. 
claimed compensation for such services, and also the reimbursement 
of moneys paid out by them to attorneys, for enforcing other like 
collections. 

The learned judge, after deciding that the city had power to 
make the contracts, proceeded, on the question of the manner of its 
exercise, as follows : 

Emmons, J. — A distinct consideration cannot be given to the 
manifold objections made by the counsel for the city in reference 
to the power of the mayor, the treasurer, the city attorney and 
other officials to perform various acts during the progress of this 
work. That the mayor and other officers could not make the 
agreements to take the bonds below par, that they could not 
under the contract order the work suspended, could not authorize 
the retention of counsel to aid the city attorney in duties for the 
benefit of the corporation without a vote of the council, and va- 
rious similar objections were elaborately urged. 

Deeming every one of them to refer to powers which the city 
had in some form and some mode full right to exercise, and being 
referred to no express statutory prohibition, forbidding the per- 
formance in the manner which is shown to be usual in its adminis- 
tration of this whole class of duties, we consider them all answered 
by the familiar doctrine that corporations, like individuals, are 
bound by acts of those whom they have suffered to act as their 
agents, and by such modes of action, with or without vote, as they 
have by common usage sanctioned as proper. We repeat, after 
after careful reconsideration, the doctrines in this regard con- 
tained in Bay v. Nashville, in the Middle District of Tennessee, 
1871. 

We had in that case the benefit of a most careful and learned 
argument. The securities of the city had been, in violation of its 
ordinances, put upon the market much below their par value. The 
court, after explaining to the jury the distinction between acts 
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and contracts which were not authorized at all by the charter, 
and those which were so authorized but required the performance 
of official acts in order to render them regular, said that the 
latter, even though made or performed without the formalities 
demanded by the statute, bound the corporation as to all parties 
not haying actual notice of the irregularity. That this principle 
was applicable alike to negotiable and non-negotiable securities 
to municipal as well as to private corporations. Among other 
charges, the following was given : 

" It is in evidence that by usage such instruments have been 
signed and issued by the officers who issued these. If you credit 
this evidence, it is sufficient to authorize you to find that the 
mayor, recorder and treasurer were agents of the corporation for 
this purpose, and competent to bind it by these instruments. A 
corporation, unless restricted as to manner by its charter, may, by 
holding out to the public, officers as clothed with certain powers, 
be bound by their acts within the scope of the functions so usually 
exercised." 

This, it was said, was at least the law of the national courts, 
and most clearly that of Tennessee. In the same case we excluded 
offered evidence of irregularities in the issue of the securities sued 
on. The court in that case relied on the following Federal judg- 
ments : Commissioners of Knox county v. Aspinwall, 21 How- 
ard 539; Zabriskie v. Cleveland B. B. Co., 23 How. 381; Bis- 
sell v. Jefersonville, 24 How. 289; Sogers v. Burlington, 3 
Wallace 634; Vanhastrop v. Madison, 1 Wall. 221; Mercer 
Co. v. Hackett, 1 Wall. 83; Meyer v. Muscatine, 1 Wall. 
383; Supervisors v. Schenck, 5 Wallace 772; Mann v. Miami 
Co., 2 Black 722; B. B. Co., v Howard, 7 Wall. 413; Mayor, 
etc., v. Lord, 9 Wallace 414. A great number of State adjudica- 
tions were also cited and discussed by counsel in the case, which 
it is unnecessary to cite here in view of the pointed character of 
the national and local State judgments in Tennessee. A small 
number from the extensive list are referred to, only to illustrate 
the principle we consider firmly embodied in the American Com- 
mon Law. It is not peculiar to the Federal courts or those of 
Tennessee. The citations of course might be greatly multiplied. 
They are collected by Messrs. Angell & Ames, by Mr. Redfield 
and other writers upon this subject, to the propositions they deem 
long settled, and no longer questionable. Hermann on Estoppel, 
512: "Corporations are bound by estoppel in pais like natural 
persons." Trustees v. Mayor, etc., Aberdeen, 13 S. & M. 647, 
5 Wallace, 772. The court says (p. 782) : "Excess of power may 
be ratified by express act or impliedly by assent, by acts and con- 
duct inconsistent with any other hypothesis." 

U. S. Bank v. Danbridge, 12 Wheat. 70. Where the law re- 
quired the bond of the cashier to be approved by the Board of 
Directors, it was said practical adoption by action which presumed 
it, was sufficient. Gas Co. v. San Francisco, 9 Cal. 469. The 
city officers had lighted the city buildings with gas without any 
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contract of the eommon council. The gas company sued for the 
value of the gas so consumed during several years. Field, J., 
says : " The city is bound by its acts and conduct as an indi- 
vidual or private corporation. It is impliedly bound and liable 
whenever justice demands it to be." 

Peterson v. Mayor, etc., of New York, 17 N. Y. 453. The 
suit was for plans for market made at the request of a committee ; 
although the contract of employment was void, the city was held 
liable on a ratification by the use of the plans. The court, 
by Denio, J., says: "This ratification may be by acts or 
conduct inconsistent with any other supposition than that it 
intended to own and adopt the acts done in its name." Quo- 
ting Kent, J., he adds: " The doctrine that corporations can be 
bound by implied contracts to be deduced from corporate acts 
without either a deed in writing or vote, is generally established 
in this country with great clearness and solidity of argument," 
and quotes manv cases. See also Meyers v. City of Muscatine, 
1 Wall. 393; Gelpke v. City of Dubuque, 1 Wall. 175; Alle- 
ghany City v. McGlurken, 14 Pa. St. 83; Dougherty v. Hunter, 
54 Penn. St. 381. 

In Ardisco Oil Co. v. Gibson, 63 Penn. St. 150, a suit for 
damages from the explosion of an oil refiner, built under the di- 
rection of the president of the company, without any special au- 
thority from the company, the court says: "It is their officers 
having charge of their business, who, for all practical purposes, 
must be regarded as the corporation itself. The same rule of lia- 
bility must be applied to them as to natural persons." See also 
Bank v. Gilstrup, 45 Mo. 419. That where there is power in 
reference to the subject generally, the city may make all the con- 
tracts and do all the acts an individual may do ; see also Corwith 
v. City of Galena, 48 111. 423 ; People v. City of Cairo, 50 111. 
154; Blunt v. Walker, 11 Wis. 349; De Voss v. City of Bich- 
mond, 7 Am. Law Reg. N. S. 559; Gas Co. v. City of San 
Francisco, 9 Cal. 469 ; Trustees, etc., v. Mayor of Aberdeen, 
13 S. & M. 647 ; 5 N. Y. (1 Seld.) 374 ; 12 Wheat. 61. * * 

* * Adams v. the City of Memphis, 2 Coldwell 645, 
puts at rest all the objections in this case in reference to the want 
of authority to guarantee, to issue bonds generally, to agree to 
pay counsel for the collection of paving bills, to sell bonds below 
par, and all other subordinate acts in this case, germane to, and 
proper for, the execution of the main duty of contracting and pay- 
ing for the paving of its streets. In that case the city guaranteed 
the bonds of the Little Rock R. R. Co., and to secure them 
mortgaged a tract of land donated to it by the United States. The 
charter contained no special provision authorizing this action. The 
Supreme Court of Tennessee deduced the right to make the mort- 
gage and the instrument of guaranty solely from the general im- 
plied power of the corporation. On page 660 they quote 21 How. 
424, including its citations of State judgments as follows: " It is 
well settled that a corporation in the course of its ordinary busi- 
Yol. XX.— 41 
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ness may make bonds, notes, mortgages and drafts, except when 
restrained by law. 25 Barb. 146; 1 Sand. Ch. 280; 14 Barbour 
358; 5 Watts & S. 223; 4 Robb 511; 4 B. Mon. 423; 6 Gill & 
J. 323; 32 N. H. 486." 

The citation of this clause, including these judgments, and the 
comments accompanying them, render it clear that the law of Ten- 
nessee fully authorizes the city of Memphis not only to issue 
negotiable securities, but to make the guaranty in question. This 
judgment is equally conclusive that in this State the non-perform- 
ance of conditions by a corporation necessary to render its action 
regular, will not affect parties who are not cognizant of the irregu- 
larity. On page 661, and onward, Zabriskiv. R. R. Co., 21 How. 
381, is approvingly cited as follows: "Corporations cannot by 
their representations or silence involve others in onerous engage- 
ments, and then defeat the calculations and claims their own con- 
duct had superinduced." This language is frequently used by 
the TJ. S. Supreme Court. 24 How. 300; 3 Wall. 667, etc. 
They also cite and approve Mercer County v. Backett, 1 Wall. 93 ; 
Know Go. v. Aspinwall, 21 How. 548; Avery v. Alleghany 
City, Id. 365; Van Horstrop v. Madison City, 1 Wall. 291. 
Although the case before the court was that of a municipal cor- 
poration, the rule was applied that it was estopped from setting 
up its own irregularities to defeat its apparently formal obliga- 
tions with the same vigor as if it were a private company. All 
the cases referred to in support of the doctrine, except Zabriski v. 
R. R. Co., are also those of municipal corporations. Towns, 
counties and cities and railroad companies, are all, by the 
judgments of this State, put upon the same footing. 

That the city had power to make these contracts, including the 
guaranty for the prompt payment of the work it ordered, to issue 
the bonds, covenant for a sinking fund, and incur responsibility 
for all ordinary damages for a violation of its contracts, we have 
no doubt. * * * * 

* * [The learned judge proceeds to argue the question of 
the city's liability on its guaranty of the payment of the special as- 
sessments by the abutting lot owners, affirming such liability ; 
and the plea of release from all its obligations, in consideration of the 
loan of its bonds to the contractors, denying such release for non- 
performance by the city, as well as disputing the equity and con- 
sideration thereof; and discusses the liability of the city for failing 
to secure its own bonds, and of the defendants for failure to re- 
turn certain city bonds borrowed as follows :] 

The questions which have given us most difficulty, and about 
which, from the first, we have had most doubt, are — can any, and, 
if so, what damages be given, against the city for its failure to 
provide the sinking fund covenanted for in the second con- 
tract and what shall be the measure of recovery for a failure to 
return the $240,000 of borrowed bonds ? This covenant of gua- 
ranty was intended to give value to and went to the character of 
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the thing it agreed to deliver in payment for the work performed 
by the defendants. * * "* * * * * 

The measure of damages for the conversion of the note or other 
obligations of a private person, not intended for common circula- 
tion, and where there was no class of securities to which it be- 
longed, which had by frequent sales acquired a market value, in 
an action by the maker of an instrument, is the nominal amount 
or par of the note or security. The same rule applies in an ac- 
tion against the debtor, when there is a failure on his part to de- 
liver his own obligations. The only compensation, with rare ex- 
ceptions, ever given by the common law for the non-payment of 
money, or the non-delivery of the private securities of individuals 
for money, is the maximum legal interest allowed by the lex loci 
contractus. 

That if the note of a private party be converted, its par value 
is the criterion of recovery, Murray v. Barling, 10 Johns. 173 ; 
Buck v. Kent, 3 Vt. 99"; Decker v. Matthews, 12 N. Y. 313 ; 
Evans v. Kymer, 1 B. and Aid. 558, and Sedg. on Dam. and 
many like judgments decide. There is no conflict in the decisions 
or commentators. The reason given is, that however below its 
par value may be the security, as the subject of immediate sale to 
the wrong doer, its negotiation has in contemplation of law sub- 
jected the maker to liability for its whole amount. This rule, 
counsel for the city say, in its proper extension sustains the posi- 
tion that the non-delivery of the kind of bonds described in the 
contract cannot create a liability beyond the amount which the 
contractors have subjected the city to pay, by the negotiation of 
the bonds they have voluntarily received. If the bonds in this 
case are to be likened to the notes of private person, this position 
would manifestly conclude all claims of the contractors for the 
damages allowed by the master. * * * * 

[Here follows a statement of the rule that interest is, ordinarily, 
the sole measure of damages for the breach of a contract for the 
payment of money, with a criticism upon its justice, and an analy- 
sis of the exceptions to such rule found in the cases in Marzetti 
v. Williams, 1 B. & A. 423 ; Bollin v. Steward, 14 C. B. 495 ; 
Boyd v. Fitt, 14 Irish C. L. 43, and an argument that this case 
is within their reason and stronger in its circumstances. The 
opinion then proceeds to another ground, on which the case is 
placed as follows.] 

This decision, however, is rested upon the assumption that the 
subjects of the contract are in all their features involved in the 
question of damages, to be treated like chattels in possession, and 
the public securities of other corporations or States. The rule of 
damages, therefore, in reference to chattels and the implications of 
law resulting from their reception and use, where a warranty has 
been broken, will be applied in this case. 

We shall give the two questions of damages for failure to pro- 
vide the sinking fund and to return the borrowed bonds, no dis- 
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tinct consideration. The same principles substantially govern 
each. 

The measure of damages for the conversion of goods, or of the 
obligations of third persons, is their market value in all cases not 
accompanied with special injury to the owner. For the non-de- 
livery of goods or the obligations of third persons of the kind 
and value contracted for, it is the difference of the value of the 
chattel or bond agreed to be delivered and that which is in fact 
furnished. The following cases among many others sustain this 
rule in its application to the non-delivery of the obligations of third 
persons, including bonds, shares in corporations, bank bills, etc. : 
Shelton v. French, 33 Conn., 489, a recovery was had of the dif- 
ference in value between a bond with, and without a guaranty ; 
Coolidge v. Brigham, 1 Mete. (Mass.) 552; the difference in 
value between a note with a genuine and a forged endorsement 
was given. Not the face of the note, but its value as shown by 
the evidence. And see Struthers v. Clark 30 Pa. St. 210 ; 
Henneger v. Isabella Copper Co., 1 Cold. 241 ; Simpkins v. Low, 
49 Barb. 382 ; Otter v. Brevoort P. Co., 50 Barb. 247 ; Endas 
v. Board of Public Works, 1 Gratt. 364; Smith v. Dunlap, 12 
111. 182 ; Baird v. Troliver; 6 Humphreys 186 ; Young v. 
Givens, 6 Dana 1; Bobinson v. Harley, 11 Iowa 410; C. & P. 
Co. v. Kelly, 5, Ohio 180; Redfield on Wills, Part 2, p. 
312. 

That this is the rule in the case of the non-delivery of personal 
property, books need not be cited. It is entirely clear. 

Within this principle the contractors claim their own case comes. 

If these bonds in the hands of the corporation which makes 
them for public sale are to be treated for all purposes germane to 
the contest here, like chattels or other things in esse, like the bonds 
and securities of third persons, and other public securities ; if they 
cannot be upon principle, and are not in fact, by the courts 
treated in any degree like the obligations of private individuals, 
where they refuse to deliver them according to contract, the same 
rule of damages will apply as if chattels were the subject of the 
agreement. 

It is fully conceded by the counsel for the contractors that no 
such rule could be applied, if the contract was for the delivery of 
private notes of citizens in ordinary business between individuals. 

After much consideration we think no distinction should be 
made between the contract before the court, and one between the 
same parties for the same work payable in the public bonds of 
another corporation where there has been a refusal to deliver those 
of the kind contracted for. 

It is believed the adjudications already made in reference to the 
nature of these bonds, go quite beyond the necessities of the 
present case. 

That these corporate securities, under seal, made payable to 
bearer, and intended for sale in the public market, are negotiable 
in as ample and full sense as the circulating medium of the coun- 
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try, the following adjudications which decide it in manifold ap- 
plications determine : White v. Vt. & Mass. R. B., 21 How. 
575 ; Commissioners v. Aspinwall, Id. 545 ; Zabriskie v. B. JR. 
Co., 23 Id. 381 ; Woods v. Lawrence Co., 1 Black 386 ; Moran 
v. Commissioners, 2 Id. 722 ; Mercer Co. v. Hacket, 1 Wall. 95; 
Gelpcke v. Dubuque, Id. 175; Dunham v. JR. B. Co., Id. 257; 
Van Horstrop v. Madison City, Id. 291 ; Myer v. Muscatine 
City, Id. 391 ; Curray v. Ladaer, 2 Id. 110; Thompson v. Lee 
Co., 3 Id. 327 ; Sogers v. City of Burlington, Id. 654 ; B. B. 
Co. v. Howard, 1 Id. 407 ; Campbell v. Kenosha City, 5 Id. 197; 
Morris Canal & B. Co. v. Lewis, 1 Beas. 329 ; Morris C. & B. 
Co. v. Fisher, 1 Stockt. 667; Mechanics' Bank v. N. Y. & N. H.. 
R. B., 3 Kern. 599 ; Brainard v. N. Y. & N. H. B. R., 25 N. Y. 
496 ; Delafield v. State of III, 8 Paige 527, and 2 Hill 159 ; 
Conn. Mut. Life Ins. Co. v. C. & C.B. R., 41 Barb. 9 ; Brown 
v. Ward, 3 Duer 660 ; City of Bridgeport v. Housatonic B. B., 
15 Conn. 502; Bulkley v. Welch, 31 Id. 342; E. & H. B. R. v. 
Hunt, 20 Ind. 467 ; Com'rs v. Bright, 18 Ind. 96 ; Junction B. 

B. v. Cleaney, 13 Id. 161; Maddox,et. al. Councilman v. Graham, 
2 Mete. (Ky.) 79, ; Chapin v. Vt. & Mass. B. R., 8 Gray 
575; Craig v. City of Vicksburg, 31 Miss. 216; De Voss v. 
City of Richmond, 18 Gratt. 338 ; Mills v. Gleason, 11 Wis. 488 ; 
Clark v. Des Moines, 19 Iowa 213 ; B'k of Ashland v. Jones, 16 
Ohio St. 145 ; all these judgments assert the general rule by 
which we have preceded them. Many of them would go further 
and decide that such bonds are to be deemed essentially chattels, 
and things in esse, and not mere choses in action. This has been 
done as often as exigencies required it. 

No judgment conceding the negotiability, has denied the addi- 
tional feature of their similitude to chattels. Pennsylvania alone 
decides differently, confessing that this local rule is exceptional, 
and at war with well settled law here and in England. 

It would be useful and very persuasive evidence of the conclu- 
sions at which we have arrived, to follow the numerous applica- 
tions of this general principle through the cases which announce it. 

The pressure upon the court and the absence of all clerical as- 
sistance which forbids elaborate examination, render this impossi- 
ble. A few instances only in illustration of how fully the court 
have likened these bonds to chattels, and how substantially they 
have refused to apply the old rule of the common law, applicable 
to the non-delivery of the evidences of indebtedness of individual 
defendants, to bonds like these, can be referred to. 

If the note or other chose in action of a private party is pledged 
as security for a debt, the creditor, owing to the nature of the 
subject, takes only the power of collection, not that of selling it. 
See Morris Canal Co. v. Fisher, 1 Stock. 667 ; Morris Canal 
Co. v. Lewis, 1 Beasley 323 ; Wheeler v. Newbold, 5 Duer 29 ; S. 

C. on appeal, 16 N. Y. 392 ; Brown v. Ward, 3 Duer 660 ; 
Garlic v. James, 12 Johns. 146. The reason given is that such 
securities have no market value like chattels, are not so dealt with 
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in commerce, and that there is, therefore, no implied power of sale. 
Where bonds of a corporation intended for general sale, like those 
now in question, are thus pledged, this rule has been in vain in- 
voked to invalidate their sale by the pledgee. That literally they 
come within this rule is conceded. That they are choses in 
action, evidences of indebtedness, it is said ; but of so different a 
nature from those included in the principle relied on, that they 
are to be treated like chattels, and must be subject to the same 
rule and property incidents. In Wheeler v. Newbold, 5 Duer 29, 
S. C. on appeal, 16 N. Y., in deciding that private notes could 
not be sold, they go upon reasons necessarily involving the right 
to do so, if they had the incidents of such securities as those be- 
fore us. The case of Brown v. Ward, 3 Duer 660, had been 
tried, but not determined, when the preceding one was decided 
in the Superior Court. In the latter, the public bonds of 
a railroad company had been pledged and sold like personal prop- 
erty. The court sustaining the sale expressly distinguished the 
case from Wheeler v. Newbold upon the ground that the subject 
of the pledge was to be treated like things in esse, and not like 
the private notes in that case. 

In Morris Canal Co. v. Lewis, 1 Beasley 323, the company's 
own bonds were pledged to secure its own debt, and sold at about 
thirty cents on the dollar. The court says the bonds in the 
hands of the company making them were alike the subjects of 
pledge and sale as were personal chattels. They were not to be 
treated like those of private persons. See, also, Morris Canal 
Co. v. Fisher, 1 Stockt. 661. There are other similar judgments 
but the principle is undoubted. These have been particularly 
noticed only to say, that every reason upon which this whole 
class rests, shows that if the same defendant had three different 
classes of bonds — 1st, 2d and 3d — worth according to the priority 
of their respective liens, 100, 15 and 50 cents upon the dollar, and 
they should make a contract for work, or for the purchase of 
engines and cars, agreeing to pay therefor in their first mortgage 
bonds at par, and should deliver instead those of the third class 
of one-half their value in the market, the company would be liable 
in damages for the difference in value between what it agreed to 
and what it did deliver. Freed from all questions of waiver, and 
unembarrassed by the old notion that interest is the measure of 
damages for the non-delivery of money, or a chose in action for 
money, and treating the subject of the contract as what the courts 
now affirm they are, chattels and things in esse, no plainer pro- 
position can be stated than that the breach of the contract sub- 
jects the violator to substantial damages. 

Hasbrouck v. Milwaukee, 21 Wis. 211 ; Mills v. Gleason, 11 
Wis. 488; Cody v. Watertown, 18 Wis. 322, and other similar 
cases, although not in their principle distinguished from White 
W. V. Co. v. Vallette, 21 How. and the large class to which it be- 
longs, are in their facts so like the case before the court as to en- 
title them to special mention. In the case in 21 Wis. the corporation 
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contracted to pay for a public work in its bonds at par. City 
officials without special resolutions agreed, if the contractors 
would proceed, they should have the bonds much below par. 
This modification was sanctioned by the court of last resort. It 
overruled manifold objections to the general power of the corpo- 
ration to make such an agreement, and if it had, to the authority 
of its officials without formal corporate action to do so. A similar 
transaction between citizens dealing with private notes would have 
been illegal upon many common law and statutory grounds. Re- 
posing, however, upon the peculiar character of these securities, 
it was held the city might dispose of them at their market value. 
The whole treatment of the case necessarily includes the proposi- 
tions essential to give these contractors substantial damages, 
where the corporation has contracted to deliver them one kind of 
bonds, and has constrained them to accept another. The other 
citations quite as forcibly, for our purpose here, apply the princi- 
ple which holds these securities to be subjects of sale, and pay- 
ment by the city at the common price. 

It is well settled law, too, that when a citizen desires a loan of 
money, and makes his private note for the purpose of raising it, 
that no device of sale, pledge or other collateral transfer can pro- 
tect the ownership of him who receives it, from the imputation of 
usury if taken at a price less than that which will allow him law- 
ful interest. May v. Gamphell, 7 Humph. 450 ; Taylor v. Bruce, 
Gilmer (Va.) 42; 10 N. Y. 198; 9 B. Mon. 530 8 Cowen 689. 
The judgments are very numerous to this point. 

In circumstances identically like those where private paper has 
been held void for usury, a like disposition of this class of bonds 
has been held not to come within this rule. Municipal, railroad 
and other public and quasi public corporations, have, in numerous 
instances, where the sole object has been a loan published and 
negotiated as such, and where no statute authorized a sale below 
par, and where the question turned solely upon the essential and 
substantial character of the security sold, have disposed of their 
bonds at rates giving the purchaser more than the lawful interest, 
and it has been adjudged not to be usurious. 

The point has been in all these cases directly raised, and the 
judgment always rested upon the answer to the question, are 
they to be treated like chattels or like the choses in action of pri- 
vate persons ? 

The answer has been that where a corporation makes such se- 
curities for vendition in the market, they are to be treated as if it 
offered for sale its personal property, or the notes and bonds of 
other corporations. 

In the Ganal Go. v. Valette, 21 How. 414, mortgage bonds of 
the corporation reciting that they were intended for a loan, were 
paid at fifty cents on the dollar to a contractor. It was claimed 
that the transaction was usurious, but the Supreme Court going 
upon the nature of the securities and the transaction, held it to be 
lawful. In Morris G. & B. Co. v. Fisher, 1 Stockton 667, like 
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bonds of the company to double the amount were pledged to se- 
cure a debt. In support of the plea of usury it was argued that 
it was but the pledge of one promise to secure another, that the 
legal consequences could not be different than if the whole trans- 
action had been evinced by a single contract. It was quite con- 
ceded by the learned court that had it so been, or had the deal- 
ing been with the private paper of an individual in a like transac- 
tion, it would have been unlawful ; nevertheless it was held that 
these public securities in the hands of the corporation which makes 
them, as well as in those of third persons, are to be treated like 
other personal property, and the objection was not sustained. 

In the Bank of Ashland v. Jones, 16 Ohio St. 145, bonds of a 
railroad company having been guaranteed and sold at a price 
under par, and suit brought upon the guaranty, among other ob- 
jections urged was that of usury. In the argument by which it 
was overruled the court say the bonds in the hands of the orig- 
inal makers " are like chattels." The guaranty is substantially 
treated like the warranty of personal property. And see the cases 
of Curtis v. Leavette, IT Barb. 311 ; S. C. on appeal, 15 N. Y. 
300 ; Leavette v. DeLany, 4 Comstock 364 ; Tracy v. Talmadge ; 
18 Barb. 456; S. C. 14 N. Y. 162; People v. Mead, 24 N. Y. 
125. The argument and illustrations to be found in this whole 
class of judgments leave nothing for the court by way of analogy 
or extension of their principles, in order to decide that the deli- 
very of a bond of less market value, and of materially a different 
character from that agreed upon, subjects the corporation to da- 
mages. The case comes within the conceded truism that the meas- 
ure of recovery for the breach of an express warranty in the sale 
of personal chattels is the difference between the value of the 
thing as warranted and its value as actually delivered. Nume- 
rous decisions, many of which are obligatory upon this court, de- 
termine principles which we think brings the subject of this con- 
tract within the rule. That in this case the city should respond 
in damages in justice to the contractors, is apparent from the fact 
that upon a resale of some of these bonds with like warranty, 
these very defendants were held liable to this measure of damages, 
Oallan v. Brown & Go., 31 Iowa 333. 

In the hurried examination we have been compelled to make, 
we find but one case of the exact application we make of these 
principles to the question of the liability of the contractors, for 
the bonds loaned, though we can affirm with much confidence 
there are others. In Tracy v. Talmadge, 18 Barb. 456 and S. C. 
14 N. Y. 162, the State of Indiana sold its own bonds to a trust 
company. The sale was held void for illegality, but the company 
was held liable to the same measure of damages as if it had dis- 
posed of the bonds without any contract. The court below de- 
creed their payment at par. The Superior Court modified the 
judgment in this respect, and held their market value to be the 
true criterion. The case is one of the most elaborately argued 
upon the question of illegality to be found in the books. That of 
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damages was not fully discussed, but from the character of the 
counsel, its re-argument in the Court of Appeals and the modification 
of the decree in that court upon this very point, it is very high 
evidence of the law that where such securities are converted the 
measure of recovery in a suit by the maker is their market value, 
and not, as in the like case of the private note of an individual, 
the sum which he may be ultimately compelled to pay. The dif- 
ferent rules are naturally adapted to probable financial conse- 
quences of the act or omission complained of. The private citizen 
has circulating no class of securities having a well-known price, 
and which, in theory and in fact, he can, at any moment, purchase 
at market standard. If his note is borrowed and not returned he 
must pay its amount. If the bonds are converted or withheld 
which have an established price at which they are in fact pur- 
chasable, no possible injury beyond it can result from withholding 
them. Even the familiar rule regulating the right to damages, that 
which stops at the limit of loss but gives all which the real loss 
is, will sustain both branches of this portion of our decree. They 
will compensate for refusal to deliver the more valuable bond 
agreed upon by the city, and will restrain its recovery to the 
value in the market of what it loaned and what it can still pur- 
chase for the sum allowed by the master. * * * * 

The acceptance and sale of the bonds was not a waiver of the 
claim for damages. The guaranty in this case is not technically 
a warranty of the bonds. It is for the performance of a collateral 
act affecting their value. The legal and financial consequences, 
however, are precisely the same as if the city had warranted the 
bonds to be of a particular character. Their treatment, therefore, 
has been and will be the same as if they were the special sub- 
jects of the guaranty. 

We are referred to no decision giving any countenance to the 
position that mere acceptance and use by the contractors is per se 
a waiver of the breach of warranty on the part of the city. 
Counsel have not relied upon them, but there are a few decisions, 
holding that in action for the price of goods sold with a warranty, 
the defendant could not show the breach if he had accepted the 
property, and a few commentators, misapprehending them, have 
erroneously supposed they rested upon the ground of waiver; 
and that there could be no recovery in any form, for a breach of 
warranty after a voluntary appropriation of the subject. Those 
judgments, however, announce no such rule, but, on the contrary, 
some of them expressly, and all impliedly, concede there may be 
a cross action for the damages notwithstanding the acceptance 
and use. The decisions say only, that under the general issue 
in an action upon a contract, there could be no partial defense. 
It is a mere question of pleading and form of action. 

The general doctrine that the vendee of personal property with 
warranty may maintain an action for the breach, notwithstanding 
he has accepted and used it, is well established in this country 
and especially in the Federal courts. Withers v. Green, 9 How 
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213 ; Benjamin v. Hillard, 23 How. 149 ; Lyon v. Bertram, 20 
How. 150. Numerous similar cases are found in the Circuit 
Courts. It is, however, by no means peculiar to the national 
jurisprudence, for in its earlier history, there being some decisions 
tending the other way, they adopted the rule we have announced, 
because it was supported by so many State adjudications. Every 
American treatise announces the rule which is applied in the fol- 
lowing judgments. They decide and illustrate the principle that 
waiver is a question of fact depending upon the circumstances of 
each case, and that the law will not presume a waiver where it 
is not clear that the parties intend one. Kellogg v. Denslow, 14 
Conn. 411 ; Beed v. Bandall, 29 N. Y, 358 ; Miller v. Eno, 14 
N. Y. 598 ; Borrekins v. Beavan, 3 Rawle 23 ; Osgood v. 
Lewis, 4 Har. & Gill 496 ; Hastings v. Lowering, 2 Pick. 214 ; 
Field v. Kinnear, 4 Kansas 476 ; Babcock v. Price 18 111. 420 ; 
Cooley v. Brigham, 1 Mete. 552 ; Fielder v. Starkey, 1 H. Bl. 
17 ; Buchanan v. Pamshaw, 2 Term 745 ; Hayworth v. Hutchin 
son, Law Rep 2. Q. B. 447 ; 1 Parsons' Contr. 591, (5th ed ) 
Benj. on Sales, 463, 522, 673, et seq. ; Sedg. on Dam. 319, (4th ed.) 
Within the rule of these cases, the acceptance and use of these 
bonds must either have been sold or the work must have stopped. 
It is an irresistible inference from the proof that every city official 
knew the rate at which they were being disposed of — one utterly 
ruinous to the contractor if he was to have no remedy for the 
city's default. So far frem the circumstances under which the 
parties acted indicating an intention on the one part, or expecta- 
tion on the other, of waiver, the presumption is much stronger of 
an understanding that they would be sold at a discount and the 
loss made good. 
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Any transactions between a guardian and a ward recently arrived at age, by 
which the guardian obtains an advantage or bounty, will be deemed prima facie 
fraudulent, on account of the recent confidential relations of the parties, and 
the burden of proof will be upon the beneficiary to show that the gift or ar- 
rangement was fair and conscientious. 

Evidence in this case held not sufficient to support a verdict in favor of the 
guardian. 

In an issue to try the validity of a will, the beneficiaries under the will being 
parties to the action, are competent witnesses in favor of the win. They are 
not within the exception in the statute which excludes the other parties where 
one of the original parties to the contract or cause of action is dead. 

lWe give an exceptional amount of space to this case, as it was very elabo- 
rately argued and considered, and we are not aware of any case in the books in 
which the whole evidence is reported and held insufllcient to support the will. 

Ed. A. L. K. 



